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SECTION III

OWNER-CONTRACTOR AGREEMENT AND BONDS

PROJECT NAME: Emsley A Laney High School Closed Circuit Cooler Addition
NHCS PROJECT NUMBER: 18-9192

THIS AGREEMENT, in three (3) copies, made this [ date ] day of [ month ] by and between 
the New Hanover County Board of Education (herein referred to as the "Owner"), whose mailing address 
is New Hanover County Schools, Maintenance Operations Department, 2814 Carolina Beach Road, 
Wilmington, North Carolina 28412 and [ contractor name ] (herein referred to as the "Contractor"), 
whose mailing address is [ contractor address ]. Correspondence, submittals, and notices relating to or 
required under this Contract shall be sent in writing to the above addresses; unless either party is notified 
in writing by the other, of a change in address.

WITNESSETH:

WHEREAS, it is the intent of the Owner to obtain the services of the Contractor in connection 
with the construction of the Emsley A Laney High School Closed Circuit Cooler Addition hereinafter 
referred to as the "Project" or the "Work"; and

WHEREAS, the Contractor desires to perform such construction in accordance with the terms 
and conditions of this Agreement,

NOW, THEREFORE, in consideration of the promises made herein and other good and 
valuable consideration, the following terms and conditions are hereby mutually agreed to, by and 
between the Owner and Contractor:

Article 1

DEFINITIONS

1.1 All terms in this Agreement which are defined in the Information for Bidders and the General 
and Supplemental Conditions shall have the meanings designated therein.

1.2 The Contract Documents are as defined in the General Conditions.  Such documents form the 
Contract, and all are as fully a part thereof as if attached to this Agreement or repeated herein.

Article 2

STATEMENT OF THE WORK

2.1 The Contractor shall provide and pay for all materials, tools, equipment, labor and professional 
and non-professional services, and shall perform all other acts and supply all other things 
necessary, to fully and properly perform and complete the Work, as required by the Contract 
Documents.
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2.2 The Contractor shall further provide and pay for all related facilities described in any of the 
Contract Documents, including all work expressly specified therein and such additional work as 
may be reasonably inferred therefrom, saving and excepting only such items of the Work as are 
specifically stated in the Contract Documents not to be the obligation of the Contractor. The 
totality of the obligations imposed upon the Contractor by this Article and by all other provisions 
of the Contract Documents, as well as the structures to be built and the labor to be performed, is 
herein referred to as the "Work".

Article 3

DESIGN CONSULTANT

3.1 The Design Consultant (as defined in the General Conditions) shall be CBHF Engineers, LLC 
whose address is 2246 Yaupon Drive, Wilmington, NC 28401; however, that the Owner may, 
without liability to the Contractor, unilaterally amend this Article from time to time by 
designating a different person or organization to act as its Design Consultant and so advising the 
Contractor in writing, at which time the person or organization so designated shall be the Design 
Consultant for purposes of this Contract.

Article 4

TIME OF COMMENCEMENT AND COMPLETION

4.1 The Contractor shall commence the Work promptly upon the date established in the Notice to 
Proceed.  If there is no Notice to Proceed, the date of commencement of the Work shall be the 
date of this Agreement or such other date as may be established herein.

4.2 Time is of the essence with respect to the Contractor’s obligations.  The Contractor shall achieve 
Final Completion on or before the date established for Final Completion in the Supplemental 
Conditions.

4.3 The Supplemental Conditions contain certain specific dates. These dates shall be adhered to 
unless modified in writing by mutual agreement between the Contractor and the Owner.  All 
dates indicate midnight unless otherwise stipulated.  The only exceptions to this schedule are 
defined in the General Conditions under Paragraph 8.3 – DELAYS AND EXTENSIONS OF 
TIME.

Notice of Award:  [date]
Notice to Proceed: Contract Activities [date]
Notice to Proceed: Construction Activities on Site [date]
Substantial Completion: [date]
Final Completion: [date]

 
4.4 If the Contractor should fail to complete the Work on or before the dates stipulated for 

Substantial Completion and/or Final Completion, or such later date as may result from an 
extension of time granted by the Owner, he shall pay the Owner, as Liquidated Damages, the 
sums set forth in the Supplemental Conditions. 
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Article 5

CONTRACT SUM

5.1 Provided that the Contractor shall strictly and completely perform all of its obligations under the 
Contract Documents, and subject only to additions and deductions by Modification or as 
otherwise provided in the Contract Documents, the Owner shall pay to the Contractor, in current 
funds and at the time and in the installments hereinafter specified, the sum of [     contract 
amount in words       ] Dollars [$     numerical contract amount            ] herein 
referred to as the "Contract Sum".

5.2 The Contract Sum includes the following unit prices and allowances:

5.2.1 Allowance No. 1: [ description and amount ]
5.2.2 Allowance No. 2: [ description and amount ]
5.2.3 Allowance No. 3: [ description and amount ]
5.2.4 Allowance No. 4: [ description and amount ]
5.2.5 Allowance No. 5: [ description and amount ]
5.2.6 Allowance No. 6: [ description and amount ]
5.2.7 Unit Price for [ description and amount ]
5.2.8 Unit Price for [ description and amount ]
5.2.9 Unit Price for [ description and amount ]
5.2.10 Unit Price for [ description and amount ]
5.2.11 Unit Price for [ description and amount ]
5.2.12 Unit Price for [ description and amount ]

Article 6

PROGRESS PAYMENTS

6.1 The Contractor hereby agrees that, on or about the twenty-third day of the month for every month 
during the performance of the Work, he will deliver to the Design Consultant an Application for 
Payment in accordance with the provisions of Article 9 of the General Conditions.  This date 
may be changed upon mutual agreement, stated in writing, between the Owner and Contractor.  
Payment under this Contract shall be made as provided in the General Conditions.

Article 7

OTHER REQUIREMENTS

7.1 The Contractor shall submit the Performance Bond, Labor and Material Payment Bond and 
Certificates of Insurance as required by the Contract Documents.

7.2 The Owner shall furnish to the Contractor [ # ] set(s) of drawings and [  #  ] set(s) of the project 
manual, at no extra cost, for use in the construction of the Work.  The Contractor may obtain 
additional sets by paying the Owner for the costs of reproduction, handling and mailing. 

7.3 The Contractor will make a good faith effort to utilize Minority Businesses per North Carolina 
G.S. 143-128.2(c) and G.S. 143-128.2(f) as Subcontractors in the performance of the Contract.



NHCS, Formal Contract Documents
Section III - Owner-Contractor Agreement (BOE June 2015) III -4

 IN WITNESS WHEREOF, the New Hanover County Board of Education (hereinafter called 
the “Owner”) by resolution of the Board authorizing and directing the same and adopted at a 
regular meeting thereof, duly called and held in the County of New Hanover on [day of week] the 
[date] day of [month], 20[year], has caused these presents to be signed and its corporate seal to 
be hereunto affixed, attested by its Chairman and Secretary, and [ name of contractor ] 
(hereinbefore called “Contractor”) has caused these presents to be signed by its President and its 
Corporate seal to be hereunto affixed, as hereinafter attested, all as of the day and year first 
above written.

NEW HANOVER COUNTY BOARD OF EDUCATION

Lisa Estep Date
Chairperson

(Seal)
Dr. Timothy Markley Date
Superintendent

This instrument has been preaudited in the manner required by 
the School Budget and Fiscal Control Act.

Mary Hazel Small Date
Chief Financial Officer

CONTRACTOR COMPANY NAME

_______________________________________________
Representative’s Name Date

Attest:  ________________________________________ (Seal)

_______________________________________________

_______________________________________________
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Bond Forms

PERFORMANCE BOND

IT IS HEREBY AGREED that (Insert full name and address of Contractor)

as Principal, hereinafter called Contractor, and, (Insert full name and address of Surety)

as Surety, hereinafter called Surety, are held and firmly bound unto the

New Hanover County Board of Education
6410 Carolina Beach Road, Wilmingotn NC 28412

as Obligee, hereinafter called Owner, in the amount of __________________________
_________________________________________________ Dollars ($                   ), for the payment 
whereof Contractor and Surety bind themselves, their heirs, executors, administrators, successors and 
assigns, jointly and severally, firmly by these obligations.

WHEREAS, Contractor has by written agreement dated _________________, 20___, entered into a 
contract with Owner for the construction of (Insert the name of the Project)

in accordance with Drawings and Specifications prepared by  (Insert full name and address of 
Architect/Engineer)

which contract is by reference made a part hereof, and is hereinafter referred to as the Contract.

NOW, THEREFORE, THE CONDITION OF THIS OBLIGATION is such that, if Contractor shall 
promptly and faithfully perform said Contract, then this obligation shall be null and void; otherwise it 
shall remain in full force and effect.  The Surety hereby waives notice of any alteration or extension of 
time made by the Owner.

Whenever Contractor shall be, and declared by Owner to be in default, under the Contract, the Owner 
having performed Owner’s obligations thereunder, the Surety may promptly remedy the default, or shall 
promptly:

1) Complete the Contract in accordance with its terms and conditions, or

2) Obtain a bid or bids for completing the Contract in accordance with its terms and 
conditions, and upon determination by Surety of the lowest responsible bidder, or, if the 
Owner elects, upon determination by the Owner and the Surety jointly of the lowest 
responsible bidder, arrange for a contract between such bidder and Owner, and make 
available as Work progresses (even though there should be a default or a succession of 
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defaults under the contract or contracts of completion arranged under this paragraph) 
sufficient funds to pay the cost of completion less the balance of the contract price; but 
not exceeding, including other costs and damages for which the Surety may be liable 
hereunder, the amount set forth in the first paragraph hereof.  The term “balance of the 
contract price,” as used in this paragraph, shall mean the total amount payable by Owner 
to Contractor under the Contract and any amendments thereto, less the amount properly 
paid by Owner to Contractor.

Any suit under this bond must be instituted before the expiration of any applicable statute of limitations 
under the Contract.

No right of action shall accrue on this bond to or for the use of any person or corporation other than the 
Owner named herein or the heirs, executors, administrators or successors of the Owner.

Signed and sealed this _____ day of ________________ 20_____.

PRINCIPAL

[Affix corporate seal]
(Name)
(Title)

(Witness)

SURETY

[Affix corporate seal]
(Name)
(Title)

(Witness)
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LABOR AND MATERIAL PAYMENT BOND

THIS BOND IS ISSUED SIMULTANEOUSLY WITH PERFORMANCE BOND IN FAVOR OF THE 
OWNER CONDITIONED ON THE FULL AND FAITHFUL PERFORMANCE OF THE CONTRACT

IT IS HEREBY AGREED that (Insert full name and address of Contractor)

as Principal, hereinafter called “Principal,” and, (Insert full name and address of Surety)

as Surety, hereinafter called “Surety,” are held and firmly bound unto the

New Hanover County Board of Education
6410 Carolina Beach Road, Wilmington NC 28412

as Obligee, hereinafter called Owner, for the use and benefit of claimants as herein below defined, in the 
amount of    Dollars ($                               ),
for the payment whereof Principal and Surety bind themselves, their heirs, executors, administrators, 
successors and assigns, jointly and severally, firmly by these obligations.

WHEREAS, Principal has by written agreement dated _______________, 20______,
entered into a contract with Owner for the construction of  Emsley A Laney High School Closed Circuit 
Cooler Addition.

in accordance with Drawings and Specifications prepared by CBHF Engineers, PLLC, 2246 Yaupon Drive, 
Wilmington, NC 28401.

which contract is by reference made a part hereof, and is hereinafter referred to as the “Contract.”

NOW, THEREFORE, THE CONDITION OF THIS OBLIGATION is such that, if Principal shall promptly 
make payment to all claimants as hereinafter defined, for all labor and material used or reasonably required 
for use in the performance of the Contract, then this obligation shall be void; otherwise it shall remain in full 
force and effect, subject, however, to the following conditions:

1. A claimant is defined as one having a direct contract with the principal or with a Subcontractor of the 
Principal for labor, material, or both, used or reasonably required for use in the performance of the 
Contract, labor and material being construed to include that part of water, gas, power, light, heat, oil, 
gasoline, telephone service or rental of equipment directly applicable to the Contract.

2. The above named Principal and Surety hereby jointly and severally agree with the Owner that every 
claimant as herein defined, who has not been paid in full before the expiration of a period of ninety 
(90) days after the date on which the last of such claimant’s work or labor was done or performed, or 
materials were furnished by such claimant, may sue on this bond for the use of such claimant, 
prosecute the suit to final judgment for such sum or sums as may be justly due claimant, and have 
execution thereon.  The Owner shall not be liable for the payment of any costs or expenses of any 
such suit.

3. No suit or action shall be commenced hereunder by any claimant:
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a) Unless claimant, other than one having a direct contract with the Principal, shall have given 
written notice to any two of the following: the Principal, the Owner, or the Surety above named, 
within ninety (90) days, after such claimant did or performed the last of the work or labor, or 
furnished the last of the materials for which said claim is made, stating with substantial accuracy 
the amount claimed and the name of the party to whom the materials were furnished, or for 
whom the work or labor was done or performed.  Such notice shall be served by mailing the same 
by registered mail or certified mail; postage prepaid, in an envelope addressed to the Principal, 
Owner or Surety, at any place where an office is regularly maintained for the transaction of 
business, or served in any manner in which legal process may be served in the state in which the 
aforesaid project is located, save that such service need not be made by a public officer.

b) After the expiration of one (1) year following the date on which Principal ceased Work on said 
Contract, it being understood, however, that if any limitation embodied in this bond is prohibited 
by any law controlling the construction hereof such limitation shall be deemed to be amended so 
as to be equal to the minimum period of limitation permitted by such law.

        c) Other than in a state court of competent jurisdiction in and for the county or other political 
subdivision of the state in which the Project, or any part thereof, is situated, or in the United 
States District Court for the district in which the Project, or any part thereof, is situated, and not 
elsewhere.

4. The amount of this bond shall be reduced by and to the extent of any payment or payments made in 
good faith hereunder, inclusive of the payment by Surety of mechanics’ liens which may be filed of 
record against said improvement, whether or not claim for the amount of such lien be presented under 
and against this bond.

Signed and sealed this _____ day of ________________ 20 _____.

PRINCIPAL

[Affix corporate seal]
(Name)
(Title)

(Witness)

SURETY

[Affix corporate seal]
(Name)
(Title)

(Witness)
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